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be hoped that they will not allow a similar confusion of principles to lead 
them to a similar result. 



The Limitation of the Action of Ejectment and of Summary Dispossess 
Proceedings. — The recent housing laws, passed at the special session of the New 
York Legislature in September, 1920, limit for a period of two years, or the dura- 
tion of the present emergency, the circumstances under which the owners of dwell- 
ing houses in certain thickly populated parts of the state are permitted to recover 
the possession of the premises. 1 The effect and the purpose of this legislation have 
been quite adequately stated by Wagner, J., upholding the laws in Ullmann Realty 
Co. v. Kintara Tamur:* 

"The owner receives adequate compensation for the use of his property. 
If at the time of demand for increase he considers his return too low, the act 
affords him a means of recovery for 'a fair and reasonable rent for the premises.' 
Where he bonafidely desires it for his own immediate use no obstruction is 
placed in his way. In the event of a tenant's failure to pay any rent at all he 
is given a prompt and efficient remedy; in fact, the act (see chap. 944, 
§§ 5, 6) affords him a novel and extraordinary remedy, namely, the right to 
a warrant if a previous money judgment for rent or value of the premises is 
not with promptness paid. It makes as a condition precedent to the tenant's 
availing himself of the statutory defense the requirement of his payment into 
court of a sum equal to the last month's rent. The only impairment of any 
property right, heretofore appertaining is, during the continuance of the crisis, 
that of the right to evict and eject where the tenant has no other alternative 
than voluntary submission to extortionate demands." 

Accordingly, during the present emergency when the ordinary economic forces 
are not functioning properly, some owners are deprived of the power, sanc- 
tioned by law in the absence of legislation, to charge what they please by 
virtue of their strategic position in the economic organism ; and the remedies 
under which they were able to exercise such power have been so modified or 
repealed as to effectuate such results. 

The limitations imposed by the laws in question on the use of summary 
proceedings and of the action of ejectment, involving merely the deprivation 
of a legal power which is economically valuable and consequently "property" in 
the economic sense, present problems no different from those raised by the repeal 
or modification, in the exercise of the police power, of any other common law or 
statutory remedy or defense. Such repeal or modification, where the legislation 
has a reasonable relation to the objects desired, has regularly been declared consti- 
tutional even though resulting in the deprivation of rights, privileges, powers and 
immunities, or their correlatives, which necessarily are of economic value. 3 

1 Laws 1920, chapters 942 to 953, inclusive. Chapter 942 regulates hold-over 
summary dispossess proceedings, allowing a landlord to dispossess a tenant (a) 
where the tenant is objectionable, (b) where the owner desires the premises for the 
immediate occupancy of himself and family, (c) where the owner wishes to de- 
molish the premises with the proved intention of constructing a new building, 
(d) and where a cooperative group purchased the premises for its own use. 
Chapter 943 permits stays on appeal. Chapter 944 authorizes the court to fix a 
reasonable rental even in disregard of contracts, and places the burden of proof of 
what is a reasonable rental on the landlord. Chapter 947 limits the action of eject- 
ment in the same manner. Chapter 951 makes it a misdemeanor for a landlord or 
his agent wilfully to refuse to furnish hot or cold water, heat, light, etc., in order 
to make things uncomfortable for the tenant. 

2 (Sup. Ct., Special Term, 1920) 113 Misc. 538, 552. This discussion pre- 
supposes the existence of the emergency. 

'N. Y. Central R. R. v. White (1917) 243 U. S. 188, 37 Sup. Ct. 247; Arizona 
Employers' Liability Cases (1919) 250 U. S. 400, 39 Sup. Ct. 553. 
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The constitutionality of the housing laws may be sustained by analogical reas- 
oning from the cases where the repeal or modification of remedies or defenses re- 
sulted in the transfer of definite economic values from one group in the community 
to another. In Campbell v. Holt,' 1 where an action of debt was barred by a statute 
of limitations previously in existence, a subsequent statute of limitations reviving 
the debt by removing the bar was declared constitutional. Bradley, J., in the 
dissenting opinion with which Harlan, J., concurred, pointed out quite correctly 
that the "immunity from suit which arises by operation of the statute of limitations 
is as valuable a right as the right to bring the suit itself," 5 and consequently is 
property in the economic sense. 6 If a legislature may thus deprive a man of a 
valuable asset secured by an existing state of law because of considerations of jus- 
tice, surely the New York Legislature may modify existing remedies to prevent a 
group in the community from employing them for unconscionable purposes. 

Likewise, the case of Northern Pac. Ry. v. Puget Sound & W. H. Ry.' seems 
to afford a basis for cogent analogies. At the time a charter was granted to the 
Pacific Company, there existed a statute which, when interpreted much later, in 1908, 
by the state court, was found to place on the company desiring to cross the former 
road the entire expense of the crossing, including the installing and maintaining of 
interlocking devices. A later statute, passed in 1913, required each to bear one-half 
the cost of installing and maintaining the interlocker. The statute was upheld. 
Clarke, J., said that the "company had no vested right to insist that the rule should 
not be changed by statute or by court decision" and that "the act of 1913 was 
passed in an obviously legitimate and customary exercise of the police power of the 
state to protect travelers and employes from injury and death at such crossings." 8 
Clearly the continuance of the earlier rule of law, or of the interpretation of the 
earlier statute, was quite valuable ; and yet the legislature was permitted to deprive 
the party of this. 

Then, too, the common law defenses of contributory negligence and of the 

fellow-servant rule have been abolished by state and federal legislation which has 

been held constitutional." The effect of such repeal of defenses has been to deprive 
^ _____ __ __ _ __ _ _ _ ^ 

'Ibid., 631. 

6 Miller, J., in the majority opinion, denied that there was any property right 
to a defense unless the effect of the operation of the statute of limitation has been 
to shift the title, and declared : "There are numerous cases where a contract in- 
capable of enforcement for want of a remedy, or because there is some obstruction 
to the remedy, can be so aided by legislation as to become the proper ground of a 
valid action. . . We can see no right which the promisor has in the law which 
permits him to plead lapse of time instead of payment, which shall prevent the 
legislature from repealing that law, because its effect is to make him fulfil his 
honest obligations." Ibid., 627. 

Accordingly, modifications of remedies substantially affecting the parties' liabil- 
ities have been upheld. In Bemhehner v. Converse (1907) 206 U. S. 516, 27 Sup. Ct. 
755, a statute empowered a receiver to sue without the state non-resident stock- 
holders, who were by the terms of the stock issue subject to an additional liability. 
The defendant urged that at the time he purchased the stock a receiver had no 
such power. The court said that the defendant had purchased the stock with the 
conditions of the holders' additional liability clearly expressed, and that the effect 
of the statute was merely to remedy the procedural defects which might permit 
the defendant to escape the obligations which he had assumed by the purchase 
of the stock. The effect of this decision is to uphold legislation depriving, though 
justifiably under the circumstances, a person of the privilege of a defense, which 
the defendant accurately pointed out as economically valuable and in that sense 
property. Cf. National Surety Co. v. Architectural Decorating Co. (1912) 226 U. 
S. 276, 33 Sup. Ct. 17. 

' (1919) 250 U. S. 332, 39 Sup. Ct. 474. 

8 Ibid., 335. 

"For repeal of fellow servant rule, see Minnesota Iron Co. v. Kline (1905) 
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the employers of privileges and immunities which were economically as valuable 
as the power to bring ejectment in the instant case. And yet under the police 
power such legislation depriving people of property in the economic sense has been 
upheld. It may be pointed out that this legislation affected public callings. But the 
public nature of a business depends largely upon the current notions of what busi- 
nesses should be subject to legislative attention. 10 Why is not the business of house 
renting a public business, if the legislature, knowing all the facts, declares it a 
public business ?" 

The opinions of Pitney, J., in the Workmen's Compensation Cases afford ex- 
cellent opportunities for analogical reasoning in justification of the limitation of 
the use of summary proceedings and of the action of ejectment. In JV. Y. Central 
R. R. v. White" the common law defenses were taken from the employer and the 
remedies from the employee, and another system of compensating injured employees 
was instituted. In upholding the legislation, Pitney, J., said : "No person has a vested 
interest in any rule of law entitling him to insist that it shall remain unchanged 
for his benefit." 13 As to the objection that the statute imposed liability where 
there was no fault, and hence was a deprivation of property without due process 
of law, Pitney, J., pointed out that under the statute there was a mutual deprivation 
of remedies and defenses, which might in particular cases result in economic dis- 
advantages to either of the parties, but that, because of the general advantages to 
the employed and employing classes and to the community at large, this new system 
was defensible. However, in subsequent cases, Pitney, J., has gone much beyond 
his opinion in the preceding case. In the Arizona Employers' Liability Cases" the 
Arizona statute deprived the employer of the usual defenses, imposed on him 
absolute liability to an injured employee, and nevertheless allowed the employee to 
retain the ordinary remedy in an action for negligence and to have a jury assess 
damages. The Arizona law, unlike the New York law, had the effect of taking 
everything from the employer, imposing additional extraordinary liability on him 

199 U. S. 593, 598, 26 Sup. Ct. 159 -Jullis v. Lake Erie & W. R. R. (1899) 175 
U. S. 348, 20 Sup. Ct. 136; Louisville & Nashville R. R. v. Melton (1910) 218 U. S. 
36, 30 Sup. Ct. 676; Chicago, hid. & L. Ry. v. Hackett (1913) 228 U- S. 559, 33 
Sup. Ct. 581 ; Wilmington Mining Co. v. Fulton (1907) 205 U. S. 60, 27 Sup Ct. 412. 
For the repeal of the defense of contributory negligence, see Missouri Pac. Ry. v. 
Castle (1912) 224 U. S. 541, 32 Sup. Ct. 606. Also Second Employers' Liability 
Cases (1911) 223 U. S. 1, 32 Sup. Ct. 169. 

"See Clark v. Nash (1905) 198 U. S. 361, 369, 25 Sup. Ct. 676. Compare the 
dissenting opinion in Hirsh v. Block (Ct. of App. of D. C. 1920) 267 Fed. 614, 626. 

"After discussing a series of decisions holding that certain businesses were 
subject to regulation, Hough, C. J., in Brown Holding Co. v. Feldman (D. C 1920) 
64 N. Y. L. J. 959, 960, said: ". . . it may be and has been asserted that any 
business is affected with a public interest as soon as the electorate become suffi- 
ciently interested in it to pass a regulatory statute. It is not necessary to go so far, 
but we must and do hold that the business of renting out living space is quite as 
suitable for statutory regulation, and as much affected with a public interest, as 
fire insurance and trading stamps." But cf. Hirsh v. Block, supra, footnote 10, 
at p. 619. "The power to fix rental rates between private individuals is not analo- 
gous to nor controlled by the decisions which have upheld the power of the Legis- 
lature to fix rates for service where the owner has devoted the business affected to 
a public use." Hough, C. J., in the Feldman case, examined the preceding concept 
and showed its emptiness- "It is easy to multiply quotations as to the inviolability of 
private business. It is singular how uniformly they come from decisions holding 
some business open to intimate regulation, while saying that if such business were 
only private it could not be regulated ; but never is 'private business' defined ; it is 
another of those phrases which is left to a process of 'inclusion and exclusion,' 
which really means a finding of facts." 

" (1917) 243 U. S. 188, 37 Sup. Ct. 247. 

"Ibid., 197. 

" (1919) 250 U. S. 400, 39 Sup. Ct. 553. 
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and apparently giving him nothing in return therefor. The statute was upheld. 
Pitney, J., said: 15 

"These decisions " have established the propositions that the rules- of law con- 
cerning the employer's responsibility for personal injury or death of an employe 
arising in the course of the employment are not beyond alteration by legislation 
in the public interest ; that no person has a vested right entitling him to have these 
any more than any other rules of law remain unchanged for his benefit; and that, 
if we exclude arbitrary and unreasonable changes, liability may be imposed upon 
the employer without fault, and the rules respecting his responsibility to one 
employe for the negligence of another and respecting contributory negligence and 
assumption of risk are subject to legislative change. The principal contention is 
that the Arizona Employers' Liability Law deprives the employer of property with- 
out due process of law, and denies to him the equal protection of the laws, because 
it imposes a liability without fault, and, as is said, without equivalent protec- 
tion. . . In effect, the statute requires the employer, instead of the employe, to 
assume the pecuniary risk of injury or death of the employe attributable to hazards 
inherent in the employment. . . But these are no more than rules of law, de- 
duced by the courts as reasonable and just, under the conditions of our civilization, 
in view of the relations existing between employer and employe in the absence of 
legislation. They are not placed, by the Fourteenth Amendment, beyond the reach 
of the state's power to alter them, as rules for future conduct and tests of re- 
sponsibility, through legislation designed to promote the general welfare, so long 
as it does not interfere arbitrarily and unreasonably, and in defiance of natural 
justice, with the right of employers and employes to a^ree between themselves 
respecting the terms and conditions of employment." I7 

So, the effect of the repeal or modification of defenses and remedies in these 
cases has been to alter the legal liabilities of the employing class in such manner 
as virtually to deprive such class of privileges and immunities which were 
economically valuable. 

The remedies of ejectment or of summary dispossess proceedings are neither 
sacrosanct nor so inviolable as to put under the ban any legislative effort to limit 
resorting to such remedies where the use of them will constitute an unconscionable 
imposition on tenants and an instrument of extortion. There is no logical basis for 
distinguishing between the remedies for the recovery of possession and the other 
common law or statutory remedies which have regularly been subject to legislative 
limitation or repeal. Historically they have not been regarded as so fundamentally 
different as to justify legislative action in the one and not in the other. 18 The law 
has placed no halo about the remedies for the recovery of possession, preventing 
the legislature from treating these remedies like any others, as subject to the proper 
exercise of the police power. 

K Ibid., 419. 

18 Referring to the cases cited in footnote 9. 

17 Practically all the grounds for the decision of the first of the Compensation 
Cases have been abandoned in the later decisions, and the legislature virtually al- 
lowed the most extensive powers in treating remedies. In N. Y. Central R. R. v. 
Bianc (1919) 250 U. S. 596, where a man's face was disfigured, the constitutionality 
of the section of the law empowering the Commission to award the damages of 
$3,500, was upheld, even though no impairment of earning power was shown. 
Pitney, J., apparently abandoned the last of the reasons advanced by him to justify 
the result in the White case. 

18 The court in the Ullmann Realty Co. case, supra, footnote 2, and the brief 
submitted on behalf of the Attorney General and the Joint Legislative Committee 
on Housing point out that there are numerous instances in history where for the 
protection of the tenantry, equity has given relief from the imposition of unfair 
conditions, or where the Irish tenantry was protected "against unjust exactions 
and summary ejectments," see Montgomery, History of Land Tenure in Ireland 
(1889) 90, 91, or where as in England, "the tenant farmer was encouraged to im- 
prove his land, knowing that at the expiration of his lease, he would be granted a 
renewal at a reasonable rent." See O'Brien, Economic History of Ireland in the 
Eighteenth Century (1918) 68. Statutes in England have protected tenants. The 
power of equity to give relief to tenants by renewal of leases was affirmed in 



